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1 Filed Apr 21 1948 Harry M. Hull, Clerk 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Equity No. 40,458 

ELIZABETH S. LEWIS, 

Plaintiff, 

VS. 

SUSAN LEWIS COCKRELL 
3885 Macomb Street 
Washington, D. C. 

FULTON LEWIS, JR. 

4402 Volta Place, N. W. 

Washington, D. C. 

MILLARD LEWIS 
5174 Watson Street, N. W. 

Washington, D. C. 

JAMES K. COCKRELL, JR. 

G-2 Section, Headquarters U. S. A. F. ANT. 

A. P. O. 851, c/o Postmaster 
Miami, Florida 

ALICE ELIZABETH LEWIS, a minor 
4402 Volta Place, N. W. 

Washington, D. C. 

FULTON LEWIS III, a minor 
4402 Volta Place, N. W. 

Washington, D. C. 

MILLARD LEWIS, JR., a minor 
5174 Watson Street, N. W. 

Washington, D. C. 

GEORGE RAY LEWIS, a minor 
5174 Watson Street, N. W. 

Washington, D. C. 

DOROTHY LEWIS, a minor 
5174 Watson Street, N. W. 

Washington, D. C. 

ELIZABETH BORMAN MULLER 
53-43 214th Street 
Bayside, New York 

THOMAS TRUXTON HOUSTON, 2d 
200 Rhode Island Avenue, N. E. 

Washington, D. C. 

AGNES M. L. HOUSTON 
200 Rhode Island Avenue, N. E. 

Washington, D. C. 

THOMAS TRUXTON HOUSTON, 4th 
200 Rhode Island Avenue, N. E. 

Washington, D. C. 

HENRY C. MACATEE 
2324 California Street, N. W. 

Washington, D. C. 

Defendants. 
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2 Petition of Trustee for Construction 

of Will and for Instructions 

The petition of J. Wilmer Latimer, substitute trustee 
under the last will and testament of James H. Saville, de¬ 
ceased, respectfully represents to the Court as follows: 

1. On April 1, 1944, Elizabeth S. Lewis, as plaintiff, 
filed in this cause a second supplemental complaint wherein 
she prayed, among other relief, the appointment of a trus¬ 
tee of tile trusts created by the will of her father, James 
H. Saville, deceased, in the place and stead of Fulton Lewis 
who was named as trustee in said will. Said testator died 
December 4, 1912 and said Fulton Lewis died March 1, 
1944. In pursuance of said second supplemental complaint, 
petitioner was appointed by this Court as such substitute 
trustee, duly qualified herein on May 31, 1944, and has 
since been and is now acting in that capacity. 

2. Said James H. Saville was survived by his two 
daughters, the said Elizabeth S. Lewis and Catherine Sa¬ 
ville, who were his only children, and by his will, probated 
in the Probate branch of this Court in Administration No. 
19,608, he provided that upon the death of his wife Susan 
Saville (which occured on February 6, 1922), and sub¬ 
ject to the payment of certain annuities hereinafter men¬ 
tioned, his estate should vest in his son-in-law Fulton 
Lewis, Esq., as trustee, and the income therefrom should 
be equally divided between his said two daughters, for each 
of their sole and separate use and benefit, and in the event 
of the death of either or both, to the sole use and benefit of 
their respective child or children, the descendants of each 
child to take the share of the parents should either he or 
she be dead. 

3. The annuitants above referred to, and named in 
paragraph “Second” of the will, were Isabella Campbell- 
Fonda and Maria S. Wise, both of whom died many years 

ago. 

3 4. The testator’s daughter Catherine Saville 
married Henry C. Macatee subsequent to the testa¬ 
tor’s death, and thereafter, on or about February 10,1933, 
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said Catherine Saville Macatee died without issue and sur¬ 
vived by her said husband, who is named as a respondent 
in the caption hereof, and as a defendant in the aforesaid 
second supplemental complaint. The other daughter of 
testator, Elizabeth S. Lewis, died on March 24, 1948, leav¬ 
ing her surviving as her only heirs at law and next of kin 
three children, Susan Lewis Cockrell, Fulton Lewis, Jr. 
and Millard Lewis, all of whom are adults and named as 
respondents in the caption hereof. 

5. Also named as respondents to this petition are 
James K. Cockrell, Jr., only child of the said Susan Lewis 
Cockrell, and who is of full age; Alice Elizabeth Lewis and 
Fulton Lewis HI, the only children of Fulton Lewis, Jr., 
both of whom are minors; Millard Lewis, Jr., George Ray 
Lewis and Dorothy Lewis, the only children of Millard 
Lewis, and all of whom are minors. 

6. The respondent Elizabeth Borman Muller is the per¬ 
son named in the “Fifth” paragraph of the testator’s will 
as Elizabeth Borman, and in the second supplemental com¬ 
plaint as Elizabeth Borman Cole. 

7. Petitioner is informed and so alleges that Maud Vir¬ 
ginia Houston, also named in said “Fifth” paragraph, 
died some years ago; that she was survived by one child, 
the respondent Thomas Truxton Houston, who is known 
either as Thomas Truxton Houston, junior, or Thomas 
Truxton Houston 3d; that the respondent Agnes ML L. 
Houston is said Houston’s wife; that respondent Thomas 
Truxton Houston 4th is the only child of said Houston; 
and that all of the three last named respondents are of 
full age. 

8. The aforesaid Henry C. Macatee, surviving husband 
of said Catherine Saville Macatee, and residuary legatee 
and devisee named in her Will probated in the Probate 
branch of this Court in Administration No. 44,623, in his 

answer to the aforesaid second supplemental com- 
4 plaint stated that he “has and claims no right, title 
or interest in the trust created by the Will of James 
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H. Saville, deceased, which is te subject of this action” and 
prayed that the same be dismissed as to him. Said prayer 
was granted by this Court by order entered herein on or 
about May 10,1944. Petitioner, nevertheless, has included 
him as a respondent to this petition in order that he -may 
be fully advised as to its contents. 

9. All of the persons named as respondents herein were 
parties defendants in the aforesaid second supplemental 
complaint, and all of the adults among them filed answers 
thereto, except Thomas Truxton Houston, Jr. (or 3d) and 
Agnes M. L. Houston, his wife, as to both of whom judg¬ 
ments by default were duly entered. Answers on behalf 
of the minors were filed herein by their duly appointed 
guardians ad litem, as follows: Arthur J. Hilland, Esquire, 
on behalf of Alice Elizabeth Lewis and Fulton Lewis 331, 
children of Fulton Lewis, Jr., and Millard Lewis, Jr., 
George Ray Lewis and Dorothy Lewis, children of Millard 
Lewis; Edward Stafford, Esquire, on behalf of Thomas 
Truxton Houston 4th, who has since attained his majority. 

10. Petitioner says that there appears to be some uncer¬ 
tainty in the language of the testator’s will as to his inten¬ 
tions with respect to the time of termination of the trusts 
created therein and the persons entitled to the estate in re¬ 
mainder upon the termination of said trusts. A true copy 
of said Will is hereto attached and made part hereof. 

PETITIONER THEREFORE PRAYS: 

1. That the original complaint herein, the first and sec¬ 
ond supplemental complaints, the answers thereto, and all 
other proceedings in this cause, may be read and consid¬ 
ered by the Court so far as they relate to or bear upon the 
subjects or prayers of this petition. 

2. That due process issue herein to all of the respond¬ 
ents named in the caption hereof who may not voluntarily 

appear and answer this petition. 

5 3. That the Court may construe the trust pro¬ 

visions of the last will and testament of the afore- 
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said James H. Saville, deceased, and instruct petitioner, as 
substitute trustee thereunder, as to his further duties in 
the premises, and as to all other matters which may be 
relevant thereto. 

4. That petitioner may have such other and further re¬ 
lief as the nature of the case may require and to the Court 
may seem just and proper. 

J. Wilmer Latimer 
J. Wilmer Latimer, substitute 
trustee under the last will 
and testament of James H. 
Saville, deceased. 
DISTRICT OF COLUMBIA, ss: 

I do solemnly swear that I have read the foregoing peti¬ 
tion by me subscribed, and know the contents thereof, and 
that I verily believe the facts therein stated to be true. 

J. Wilmer Latimer 

Subscribed and sworn to before me, this 20th day of 
April, 1948. 

[SEAL] John P. Labofish 

Notary Public, D. C. 

6 Filed Apr 21 1948 Harry M. Hull, Clerk 

The Last Will and Testament 

of 

James Hamilton Saville, of the City of Washington, 
District of Columbia. 

FIRST: I give and bequeath to my daughter, Elizabeth 
S. Lewis, the watch and chain presented to me by Prince 
Ito of Japan; to my daughter Catherine, the watch and 
chain bequeathed to me by George Wood, and the fine dress 
chain, given me by General F. A. Starring; to my sister 
Maria S. Wise, of Manchester, Kansas, the use and occu¬ 
pation of my houses and lots in said Manchester, for and 
during her natural life, she to keep the property in good 
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repair and fully insured, and to pay all taxes and assess¬ 
ments thereon when and as they become due; to Maud Vir¬ 
ginia Houston, two hundred (200) dollars; to Thomas 
Truxton Houston, her son, one hundred (100) dollars; and 
to each of my grandchildren living at the time of my death, 
one hundred (100) dollars. 

SECOND: I will and direct that there shall be paid out 
of the net income of my estate, to each of my sisters, Isa¬ 
bella Campbell-Fonda, and Maria S. Wise, an annuity of 
six hundred (600) dollars each, payable monthly from and 
after my death and during their respective natural lives. 
Each of said annuities I make a preferred charge upon the 
net income of my estate until they are respectively termi¬ 
nated by death. Provided however, that with the consent 
of my said sisters, or either of them, each for herself, my 
executrix may purchase for the consenting sister from the 
New York Life Insurance Company of New York, the Mu¬ 
tual Life Insurance Company of New York, or the Connec¬ 
ticut Mutual Life Insurance Company of Hartford, Con¬ 
necticut, a life annuity of the same amount per month, and 
pay for the same out of the corpus of my estate, and 
thereupon my estate shall be relieved of this charge. 
7 THIRD: All the rest, residue and remainder of 
my estate, real, personal and mixed, wherever sit¬ 
uate or being, whether in action, possession, reversion or 
remainder, and whether owned by me at the date of this 
will or hereafter acquired in any manner howsoever, I give 
and bequeath unto my wife, Susan Savillej for and during 
her natural life, free from all interference or control by 
or on behalf of any and all persons whomsoever. „ 

FOURTH: Upon the death of my wife, I will and direct 
that my estate shall vest in my son-in-law, Fulton Lewis, 
Esq. as Trustee, and the income thereof, after paying the 
annuities to my sisters, should they still remain a charge 
upon my estate, shall be equally divided between my two 
daughters, for each of their sole and separate use and bene- 
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fit, and in the event of the death of either or both, the j »- 
mo ruder to the nse and benefit of their respective child or 
children, the descendants of each child, to take the share of 
the parents shonld he or she be dead. 

FIFTH: In event of the death of either of my said 
daughters leaving no child or descendant surviving, the in¬ 
come shall be paid to the survivor, and in event of the 
death of both daughters without descendants surviving, 
then the income to be paid to my sisters in equal shares, or 
all to the survivor, and upon the death of both of my sis¬ 
ters, witln i nt rivhmnTmr b-. Mimium g- then the whole of my 
estate shall vest in my grand-niece, Elizabeth Borman, 
daughter of my nephew Sidney Borman, and her lawful 
descendants per stirpes, and should she be dead leaving 
no lawful descendants, then to Maud Virginia Houston, the 
daughter-in-law of my wife, and her lawful descendants per 
stirpes. 

SIXTH: In order that my estate may be managed by 
my wife with the least trouble and expense, I hereby con¬ 
fer upon her full power to sell and convey or trans- 
8 fer and assign absolutely and in fee simple any part 
of the same when and as she may deem proper, and 
the proceeds reinvest as in her judgment may be advan¬ 
tageous; and upon any such sale, the purchaser shall not be 
held liable to see to the application of the purchase money. 

SEVENTH: I nominate and appoint my said wife, Su¬ 
san Saville, sole executrix of this will, and request that she 
be not required to give bond, file any inventory or render 
any accounts and I hereby revoke and annul any and all 
wills by me at any time heretofore made. 

IN TESTIMONY of all of which I have hereunto set my 
hand and seal this eighteenth day of December 1911 — 

James H. Saville (SEAL) 

Signed, sealed, published and declared by the testator, 
James Hamilton Saville, as and for his last will and testa- 
ament, in presence of us, who, at his request, in his pres- 
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ence and in presence of each other, have hereto signed onr 
names as witnesses on this eighteenth day of December 
1911— v 

William E. Edmonston 

500 Fifth St. N.W., Washington,.D. C. 

Charles E. Marsh 

500 - 5th Street, N.W., Washington, D. C. 

Harry R. Loveless 

500 - 5th Street, Washington, D. C. 

9 Filed Apr 28 1948 Harry M. Hull, Clerk 

Answer of Defendants Susan Lewis Cockrell, Fulton 
Lewis, Jr ., and Millard Lewis 

Now come the defendants, Susan Lewis Cockrell, Fulton 
Lewis, Jr., and Millard Lewis, by their attorneys below 
named, and as answer to the petition of trustee for con¬ 
struction of will and for instructions, filed herein on April 
21,1948, state: 

1-9. In answer to paragraphs one to nine, both inclu¬ 
sive, these defendants state that they have read said peti¬ 
tion and admit the allegations contained in said para¬ 
graphs. 

10. These defendants admit that the language of the 
will is not as fortunate as it might be, but upon informa¬ 
tion and belief they state that they do not believe there is 
any real uncertainty as to the intent of the testator, either 
as to the time of termination of the trust, or as to the per¬ 
sons entitled to the estate in remainder upon the termina¬ 
tion of the trust; that they are informed, believe, and 

10 therefore state, that the testator provided for cer¬ 
tain bequests, annuities, and a life interest to his 

widow, and by paragraphs four and five of the will it was 
his intention to leave all the rest and Residue of the estate 
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to a trustee and that the trust should be disbursed as 
follows: 

(a) The income equally to the testator’s two daughters, 
but in the event of the death of either daughter leaving no 
child or descendant, then the total income should be paid 
to the surviving daughter; 

(b) In the event of the death of both daughters, neither 
leaving descendants surviving, then the whole shall vest in 
Elizabeth Borman, now Elizabeth Borman Muller, and 
should the said Elizabeth Borman Muller be deceased, leav¬ 
ing no lawful descendant, then to Maude Virginia Houston, 
and her descendants, per stirpes. 

(c) If both daughters leave descendants, then upon the 
death of the last surviving daughter, the remainder of the 
estate should go to the descendants of said daughters, per 
stirpes; on the other hand, if one daughter died without 
leaving descendants and the other daughter died leaving 
descendants, then upon the death of the last surviving 
daughter, the descendants of the one daughter should take 
the estate as remaindermen; that it was the intent of the 
tetator that said descendant should take a vested re¬ 
mainder. 

These defendants state that the income was distributed 
in the manner set out in (a) above; that the condition prec¬ 
edent upon which (b) would become effective did not oc¬ 
cur, in that one daughter did die leaving descendants. 
These defendants state that the conditions set out in (c) 
above have occurred, and that the time for distribution is 
now and that the estate should be distributed at this time 
to these defendants as vested remaindermen. 

Having fully answered, these defendants pray: 

11 1. That the court construe the trust provisions 

of the last will and testament of the aforesaid James 
H. Saville, deceased, and hold that the time for distribution 
has arrived and that distribution should be made to them, 
as vested remaindermen. 
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2. And for such other and further relief as the nature 
of the case may require and to the court may seem just and 
proper. 

Susan Lewis Cockrell 
Susan Lewis Cockrell 
3835 Macomb Street, N. W. 
Fulton Lewis, Jr. 

Fulton Lewis, Jr. 

4402 Volta Place, N. W. 
Millard Lewis 
Millard Lewis 
5174 Watson Street, N. W. 
Defendants. 

HILL & CRENSHAW 
BY Francis W. Hill, Jr. 

Francis W. Hill, Jr. 

601 Tower Building 
Attorneys for defendants 
Susan Lewis Cockrell, 

Fulton Lewis, Jr., and 
Millard Lewis. 

State of Virginia 
County of Arlington, SS: 

We do solemnly swear that we have read the foregoing 
answer, by us subscribed, and know the contents thereof, 
and that we verily believe the facts therein stated to be 
true. 

Susan Lewis Cockrell 
Susan Lewis Cockrell 
Fulton Lewis, Jr. 

Fulton Lewis, Jr. 

Millard Lewis 
Millard Lewis 

Subscribed and sworn to before me this 27 day of April, 
1948. 

[SEAL] Mary E. Fulwiler 

Notary Public, 

Arlington Co., Virginia 
My commission expires March 25,1949. 
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• • • • 

12 Filed Apr 28 1948 Harry M. Hall, Clerk 

Answer of Defendant James K. Cockrell, Jr. 

Now comes the defendant, James K. Cockrell, Jr., by his 
attorneys below named, and as answer to the Petition of 
Trustee for construction of will and for instructions, filed 
herein on April 21,1948, states: 

1 -9. In answer to paragraphs one to nine, both inclu¬ 
sive, this defendant states that he has read said petition 
and admits the allegations contained in said paragraphs. 

10. This defendant admits that the language of the will 
is not as fortunate as it might be; this defendant states that 
it is his information and belief that the trust provision 
terminated upon the death of the late Elizabeth S. Lewis, 
who died on March 24, 1948, and that he believes the trust 
property should now be transferred to his mother, Susan 
Lewis Cockrell, and to his two uncles, Fulton Lewis, Jr., 
and Millard Lewis, each to take a one-third (1/3) interest. 

Having fully answered, this defendant prays: 

13 1. That the court construe the trust provisions 
of the last will and testament of the aforesaid 

James H. Saville, deceased, and hold that the time for 
distribution has arrived and that distribution should be 
made to the first three parties named as defendants in the 
petition. 

2. And for such other and further relief as the nature 
of the case may require and to the court may seem just 
and proper. 

James K. Cockrell, Jr. 

James K. Cockrell, Jr. 

'> G-2, Section, Headquarters 

U. S. A. F. ANT 
A. P. 0.851, c/o Postmaster 
Miami, Florida 
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HILL & CRENSHAW 

By Francis W. Hill, Jr. 

Francis W. Hill, Jr. 

601 Tower Building, 

Washington, D. C. 5 
Attorneys for defendant 
James K. Cockrell, Jr. 

SAN JUAN 
PUERTO RICO: 

I do solemnly swear that I have read the foregoing 
Answer by me subscribed, and know the contents thereof 
and that I verily believe the facts therein stated to be 
true. 

James K. Cockrell, Jr. 

James K. Cockrell, Jr. 

Subscribed and sworn to before me this 26 day of 
April, 1948. 

Jose M. Martinez 

Jose M. Martinez 
Captain 65th Infantry 
Adjutant 

• * • • 

14 Filed Jun 30 1948 Harry M. Hull, Clerk 

Answer of Defendant Elizabeth Bormaat MuUer 

Now comes the defendant, Elizabeth Borman Muller, 
by her attorneys, and for answer to the petition of trustee 
for the construction of the will and for instructions, states 
as follows: 

Paragraphs 1 to 9 inclusive — Admitted. 

Further answering the complaint, this defendant states 
that the. trust estate provided for by the Fourth and 
Fifth items of the will of the deceased, attempting as it 
does to suspend the vesting of the estate for a period 
in excess of “life or lives in being and 21 years”, is void 
as violative of the statute against perpetuities. While the 
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income from the estate was properly payable to the two 
daughters of the deceased during their lifetimes, the fur¬ 
ther provisions of the will attempting to grant the income 
to the descendants of the two daughters is void and inoper¬ 
ative. The deceased having willed the corpus of his estate 
to this defendant, and the prior devises having failed, this 
defendant takes the whole of the estate as of the time 
of the death of the survivor of the two daughters. 

Having fully answered, this defendant prays: 

1. That the Court construe the last will and testament 
of the aforesaid James H. Saville, deceased, and deter¬ 
mine that the time for distribution has arrived and that 
distribution of the entire corpus of the estate should be 
made to this defendant. 

15 2. And for such other and further relief as the 
nature of the case may require and to the Court 

may seem just and proper. 

Austin F. Canfield 
Austin F. Canfield 
William T. Hannan 
William T. Hannan 
Attorneys for Elizabeth 
Borman Muller, defendant 
637 Woodward Building 
Washington 5, D. C. 

16 Filed Jul 9 1948 Harry M. Hull, Clerk 

Answer of Infants by Guardian Ad Litem 

The answer of Alice Elizabeth Lewis, Fulton Lewis, III, 
Millard Lewis, Jr., George Ray Lewis, and Dorothy Lewis, 
infants, by Arthur J. Hilland, their duly appointed guar¬ 
dian ad litem, to the petition of J. Wilmer Latimer, sub¬ 
stitute trustee, for construction of the last will and testa¬ 
ment of James H. Saville, deceased, and for instructions, 
filed herein April 27, 1948, respectfully represents to the 
court as follows: 
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1. That the defendant Alice Elizabeth Lewis is an in¬ 
fant of the age of sixteen years, the defendant Fnlton 
Lewis, III, is an infant of the age of twelve years, the 
defendant Millard Lewis, Jr. is an infant of the age of 
fourteen years, the defendant George Ray Lewis is an 
infant of eleven years, and the defendant Dorothy Lewis 
is an infant of the age of five years; that in consequence, 
since the said infant defendants can neither admit nor 
deny the allegations of the said petition, they submit their 
respective interests to the protection of this honorable 
court 

Alice Elizabeth Lewis 
Fulton Lewis, HI 
Millard Lewis, Jr. 

George Ray Lewis 
* Dorothy Lewis 
By Arthur J. Hilland 
Arthur J. Hilland 
Guardian ad Litem 
Shoreham Building 
• • • • 

17 Filed Jul 9 1948 Harry M. Hull, Clerk 

Second Report of Guardian Ad Litem 

Arthur J. Holland, guardian ad litem for the infant 
defendants Alice Elizabeth Lewis, Fulton Lewis, III, 
Millard Lewis, Jr., Gceeorge Ray Lewis, and Dorothy 
Lewis, respectfully reports as follows: 

1. That he was duly appointed guardian ad litem by 
order of court passed herein April 19, 1944, to appear 
for and represent the interests of the above-named infant 
defendants in this proceeding. 

2. That on or about May 26, 1944, he filed his first 
report herein and he respectfully refers the court thereto. 
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3. That he has carefully considered the last will and 
testament of James H. Saville, deceased, bearing date the 
18th day of December, 1911, filed herein, and concurs with 
the allegations of paragraph 10 of the answer of the de¬ 
fendant James K. Cockrell, Jr. filed herein, whose interest 
he is informed and believes and therefore says is identical 
with the interests of the said infant defendants. 

Arthur J. Hilland 

Arthur J. Hilland 
Shoreham Building 
Guardian ad Litem for the defendants 
Alice Elizabeth Lewis, Fulton Lewis, 

HI, Millard Lewis, Jr., George Ray 
Lewis, and Dorothy Lewis, infants. 

18 DISTRICT OF COLUMBIA, SS: 

ARTHUR J. HILLAND, being first duly sworn, 
on oath says that he has read the foregoing report by 
him subscribed and knows the contents thereof; that the 
matters and things stated therein of his personal knowl¬ 
edge are true, and those stated on information and belief 
he believes to be true. 

Arthur J. Hilland 
Arthur J. Hilland 

SUBSCRIBED and SWORN to before me this 9th 
day of July, A. D. 1948. 

Harry M. Hull, Clerk 
By George A. Watts 
Deputy Clerk 

I hereby certify that on this 9th day of July, 1948, I 
mailed, postage prepaid, a copy of the foregoing answer 
and report to J. Wilmer Latimer, Esquire, 843 Invest¬ 
ment Building, Washington, D. C. and to Francis W. Hill, 
Jr., Esquire, 601 Tower Building, Washington 5, D. C. 

Arthur J. Hilland 
Arthur J. Hilland 
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19 Filed Oct 15,1948 Holtzoff, J. 

Filed Oct 27 1948 Harry M. Hull, Clerk 
Stipulation 

J. Wilmer Latimer, substitute trustee under the last 
will and testament of James H. Saville, deceased, Austin 
F. Canfield and William T. Hannan, attorneys for defend¬ 
ant Elizabeth Borman Muller, Hill & Crenshaw, attor¬ 
neys for Susan Lewis Cockrell, Fulton Lewis, Jr., Millard 
Lewis, and James K. Cockrell, Jr., stipulate as follows: 

1. James H. Saville, the testator, was a member of 
the bar of this court, but retired from the practice of 
law sometime prior to his death, which occurred on the 
4th day of December, 1912. 

2. That the decedent’s two sisters, Isabella Campbell- 
Fonda, and Maria S. Wise, are both deceased, having died 
many years ago. 

3. That the said decedent’s widow, Susan Saville, died 
on the 6th day of February, 1922. 

4. That the testator’s only children were two daugh¬ 
ters. One, Catherine Saville, married Henry C. Macatee, 
and thereafter she died on or about February 10, 1933, 
without issue, and was survived by her husband, Henry C. 
Macatee. 

5. That testator’s other daughter, Elizabeth S. Lewis, 
died on March 24, 1948, leaving her surviving her only 
heirs at law and next of kin, three children: Susan Lewis 
Cockrell, born on the 5th day of April, 1899; Fulton Lewis, 
Jr., bora on the 30th day of April, 1903; and Millard 
Lewis, bom on the 8th day of December, 1906; and that 
all three of said children are now living and all three of 
said children now have children, as is set out in para¬ 
graph five of the petition filed herein by J. Wilmer Lati¬ 
mer, Substitute Trustee; that all of said children and 
grandchildren are parties to this proceeding; that the 
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testator has been a resident of the District of Co- 
20 lumbia for many years;* that Fulton Lewis and 
Elizabeth S. Lewis were residents of the District 
of Columbia and that their three above-named children 
were resident in the District of Columbia up to time of 
death of testator. 

6. That the said Henry C. Macatee, on the 4th day 
of April, 1935, executed and delivered to Fulton Lewis, 
as trustee under the will of the said James H. Saville, de¬ 
ceased, a certain instrument in writing whereby said Mac¬ 
atee individually, and also as executor of the will and 
codicil of his deceased wife, the aforesaid Catherine Saville 
Macatee, and as legatee and devisee under her will, re¬ 
mised, released, quit-claimed and discharged the trust 
estate of James H. Saville and the trustee thereof, of 
and from all claims and demands of said Macatee in any 
and all of the capacities above-mentioned. Said instru¬ 
ment was duly recorded on April 6, 1935, in the office of 
the Recorder of Deeds of the District of Columbia in Liber 
6877 at folio 411, et seq., of the land records of said office. 
For greater certainty as to the provisions of said instru¬ 
ment, a true copy thereof is hereto attached and made a 
part hereof. 

7. That the Fulton Lewis named as trustee by the 
testator in the fourth paragraph of his will was the son- 
in-law of said testator, and the husband of the late Eliza¬ 
beth S. Lewis, and the said Fulton Lewis is now deceased. 

8. That the testator was the son of the late William 
Saville and Elizabeth Hamilton Saville and had three sis¬ 
ters, namely, the two sisters named in the second para¬ 
graph of the will, to-wit, Isabella Campbell-Fonda and 
Maria S. Wise, and a third sister, Elizabeth Saville; that 
the said Elizabeth Saville married Adolph H. Borman 
and they resided in the city of New York; that of this 
marriage there was born a son, Sidney Borman, referred 
to in the fifth paragraph of the testator’s will, and that 
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this son married and there was bom of this mar- 

21 riage the testator’s grand-niece, Elizabeth Borman, 
on the 25th day of February 1906. The said Sid¬ 
ney Borman and Elizabeth Borman were resident in New 
York State up to time of death of decedent. 

J. Wilmer Latimer 
J. Wilmer Latimer, Sustitute 
Trustee under the last will 
and testament of James H. 
Saville, deceased. 

October 14,1948 
Austin F. Canfield 
Austin F. Canfield 
William T. Hannan 
William T. Hannan 
Attorneys for defendant 
Elizabeth Borman Muller. 
HILL & CRENSHAW 
By Francis W. Hill, Jr. 

Francis W. Hill, J r., 
Attorneys for Susan Lewis 
Cockrell, Fulton Lewis, Jr., 
Millard Lewis, and James K. 
Cockrell, Jr. 

The guardian ad litem states that 
he has no evidence to contradict, or in 
opposition to, the foregoing stipulation. 

Arthur J. HiUand 

Arthur J. Hilland, guardian ad litem 
for Alice Elizabeth Lewis, Fulton 
Lewis, HI, Millard Lewis, Jr., George 

Ray Lewis, and Dorothy Lewis, minors. 

22 Filed Oct 27 1948 Harry M. Hull, Clerk 

KNOW ALL MEN BY THESE PRESENTS that 
I, Henry Cook Macatee, of the District of Columbia, indi- 
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vidually, and also in my capacities as executor of the will 
and codicil of Catherine Saville Macatee, deceased, and 
as legatee and devisee under the same, for and in con¬ 
sideration of the sum of Three Hundred Fifty and No/100 
Dollars, ($350.00) to me in hand paid by Fulton Lewis, 
Trustee under the last will and testament of James H. 
Saville, deceased, the receipt whereof before the signing, 
sealing and delivery hereof is hereby acknowledged, have 
remised, released and discharged, and do hereby forever 
fully remise, release, quit-claim and discharge the said 
Fulton Lewis, both individually and as such trustee, Eliza¬ 
beth S. Lewis as beneficiary of said estate, and the funds 
and property now or heretofore or which may hereafter 
be in the hands of the said Fulton Lewis as such trustee, 
or constitute the estate of the said James H. Saville, de¬ 
ceased, or any part thereof, of and from all actions, causes 
of action, interest, claims and demands whatsoever, 
whether at law, in equity or otherwise however, which I 
now have against them or either of them for or on account 
of any claim which I now have or may hereafter have 
against them or either of them in connection with said 
Estate of James H. Saville, deceased, or in, to or against 
said funds and property or estate or which I or my 
heirs, executors, administrators or assigns or my suc¬ 
cessors in the administration of the Estate of said Cathe¬ 
rine Saville Macatee hereafter can or may have against 
them or either of them or in connection with said estate 
of James H. Saville as aforesaid or in, to, or against said 
funds or property or estate or against their or either of 
their heirs, executors, administrators or assigns or said 
Fulton Lewis’ successors in the same trust, the intent 
being to release all the claims which I may have individ¬ 
ually or as executor, legatee, or devisee against the estate 
of James H. Saville, deceased, the trust created by his 
will, the funds and property now or heretofore or 
23 which may hereafter be in the hands of said trustee, 
or constitute the said estate or any part thereof, 
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and to acknowledge settlement of the said trust and of 
the trust estate, fully and to all intents and purposes. 

IN WITNESS WHEREOF I have hereunto set my 
hand and affixed my seal this 4th day of April, A. D., 1935. 

/s/ Henry Cook Macatee (SEAL) 
j* Individually and as Executor of 

the the will and codicil of Catherine 
Saville Macatee, deceased, and 
legatee and devisee under the 
same. 

DISTRICT OF COLUMBIA: SS: 

I, Josephine L. Hayes, a Notary Public in and for the 
District of Columbia, do hereby certify that Henry Cook 
Macatee, party to a certain deed bearing date on the 4th 
day of April, A. D., 1935, and hereto annexed, personally 
appeared before me in said District, the said Henry Cook 
Macatee being personally well known to me as the person 
who executed the said deed and acknowledged the same 
to be his act and deed individually and as executor of the 
will and codicil of Catherine Saville Macatee and legatee 
and devisee under the same. 

GIVEN under my hand and notarial seal this 4th day 
of April, A. D., 1935. 

/s/ Josephine L. Hayes 

Notary Public, D. C. 

(S) 

Endorsed upon the cover of the above release is the fol¬ 
lowing: 

RECEIVED FOR RECORD ON THE 6 day of April 
A. D. 1935 at 11:29 A.M. and recorded in Liber No. 6877 
fol. 411 et. seq., one of the Land Records of the District 
of Columbia. 

Recorder 

Wm. J. Thompldns 

• • • • 
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24 Filed Oct 27 1948 Harry M. Hull, Clerk 

Opinion 

Petition by J. Wilmer Latimer, substituted trustee under 
the last will and testament of James H. Saville, for con¬ 
struction of certain provisions of the will, and for in¬ 
structions. Judgment in accordance with opinion. 

J. Wilmer Latimer, Esq., of Washington, D. C., substi¬ 
tuted trustee, in propria persona. 

Francis W. Hill, Jr., Esq., of Washington, D. C., for 
defendants Susan Lewis Cockrell and others. 

Arthur J. Hilland, Esq., of Washington, D. C., guardian 
ad litem for infant defendants. 

Austin F. Canfield, Esq., and Wm. T. Hannan, Esq., 
both of Washington, D. C., for defendant Elizabeth Bor¬ 
man. 


This is a petition by the substituted trustee under the 
will of James H. Saville, who died on December 4, 
25 1912, for a construction of the will and for direc¬ 

tions as to the distribution of the estate. 

Each of three living grandchildren of the deceased — 
Susan L. Cockrell, Fulton Lewis, Jr., and Millard Lewis— 
claims to be entitled to one-third of the corpus at this time 
as remainderman. On the other hand, Elizabeth Borman, 
a grand-niece of the deceased, claims the entire corpus. 

The will of the deceased, after making some specific 
bequests, contains the following provisions, which are per¬ 
tinent to this proceeding: 

“THIRD: All the rest, residue and remainder of my 
estate ... I give and bequeath unto my wife, Susan 
Saville, for and during her natural life, . . . 

FOURTH: Upon the death of my wife, I will and 
direct that my estate shall vest in my son-in-law, Fulton 
Lewis, Esq., as Trustee, and the income thereof, after 
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paying the annuities to ray sisters, should they still re¬ 
main a charge upon my estate, shall be equally divided 
between my two daughters, for each of their sole and 
separate use and benefit, and in the event of the death of 
either or both, to the use and benefit of their respective 
child or children, the descendants of each child, to take 
the share of the parents should he or she be dead. 

FIFTH: In event of the death of either of my said 
daughters leaving no child or descendant surviving, the 
income shall be paid to the survivor, and in event of the 
death of both daughters without descendants surviving, 
then the income to be paid to my sisters in equal shares, 
or all to the survivor, and upon the death of both of my 
sisters, then the whole of my estate shall vest in my 
grand-niece, Elizabeth Borman, daughter of my nephew, 
Sidney Borman, and her lawful descendants per stirpes, 
and should she be dead leaving no lawful descendants, 
then to Maud Virginia Houston, the daughter-in-law of 
my wife, and her lawful descendants per stirpes. 

26 It will be observed that by paragraph Fourth the 
testator’s wife, Susan Saville, received a life estate 
in the entire residue. She died in 1922. Each of the two 
daughters of the deceased — Catherine Saville and Eliza¬ 
beth Lewis — then became the beneficiary of one-half of 
the income for life. Catherine died without issue in 1933, 
and thereupon Elizabeth Lewis became entitled to the en¬ 
tire income for the balance of her life. Elizabeth Lewis 
died in March, 1948, leaving three children, i. e., grand¬ 
children of the testator. They are the defendants, Susan 
Cockrell, Fulton Lewis, Jr., and Millard Lewis. Each of 
them claims one-third of the corpus in fee simple under 
the last clause of paragraph Fourth of the will. On the 
other hand, the grand-niece, Elizabeth Borman, contends 
that the last clause of paragraph Fourth of the will is 
invalid as in violation of the Rule against Perpetuities, 
and that, therefore, she is entitled to the entire corpus 
under paragraph Fifth of the will. 
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It seems desirable to consider first the nature of the 
interest created by paragraph Fifth of the will for the 
grand-niece Elizabeth Borman. This paragraph com¬ 
mences with a provision that in the event of the death 
of either of the testator’s daughters, leaving no child or 
descendant, the income shall be paid to the survivor. 
Accordingly, upon the death of her sister, Catherine Sa- 
ville, without issue, in 1933, Elizabeth Lewis became en¬ 
titled to the entire income. Paragraph Fifth continues 
with a clause that in the event of the death of both daugh¬ 
ters without descendants surviving, certain persons shall 
take under specified circumstances: first, the 
27 sisters of the testator; and then the grand-niece, 
Elizabeth Borman. It is clear, however, that 
neither the provision for the sisters, nor the provision 
for the grand-niece was to become operative except in the 
event of the death of both daughters without descendants. 
This contingency was a condition precedent to the right 
of the grand-niece to take under the will. The condition 
has not been fulfilled, since one of the daughters, i. e., 
Elizabeth Lewis, died leaving issue. 

The interest devised and bequeathed to the grand-niece, 
Elizabeth Borman, is a remainder, since it is to follow a 
life estate. It is a contingent remainder, since it is to 
become effective upon the occurrence of a contingency or 
a condition precedent, in addition to the termination of 
the preceding estate. A contingent remainder does not 
vest unless the contingency on which it is founded actually 
occurs. In this case the contingency did not arise, since 
both daughters did not die without descendants. 

The foregoing reasoning is fully sustained by the 
authorities. Thus, Fearae in his classic work on Con¬ 
tingent Remainders states (p. 3): 

“A contingent remainder is a remainder limited so as 
to depend on an event or condition, which may never 
happen or be performed, or which may not happen or be 
performed till after the determination of the preceding 
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estate; — For if the preceding estate (unless it be a mere 
trust estate) determine before such an event or condition 
happens, the remainder will never take effect; . . 

28 Blackstone, Book II, Ch. 11 (pp. 169-170) enun¬ 
ciated the following principles: 

“Contingent or executory remainders (whereby no 
present interest passes) are where the estate in remainder 
is limited to take effect, either to a dubious and uncertain 
person , or upon a dubious and uncertain event ; so that 
.the particulare state may chance to be determined, and 
the remainder never take effect. 

• • • • 

“A remainder may also be contingent, where the person 
to whom it is limited is fixed and certain, but the event 
upon which it is to take effect is vague and uncertain. As, 
where land is given to A for life, and in case B survives 
him, then with the remainder to B in fee; here B is a cer¬ 
tain person, but the remainder to him is a contingent re¬ 
mainder, depending upon a dubious event, the uncertainty 
of his surviving A. During the joint lives of A and B it 
is contingent; and if B dies first, it can never vest in his 
heirs, but is gone forever; but if A dies first, the re¬ 
mainder to B becomes vested.’* 

Gray in his treatise on The Rule Against Perpetuities 
(4th Ed.) Section 101, states (p. 89): 

“A remainder is contingent if, in order for it to come 
into possession, the fulfilment of some condition precedent 
other than the determination of the preceding freehold 
estates is necessary.” 

In Parkhurst v. Smith, Willes, 327, 338, 125 Eng. Repts. 
1197,1203, Chief Justice Willes stated: 

“. . . we think there are but two sorts of contingent 
remainders which do not vest; 

1st, Where the person to whom the remainder is limited 
is not in esse at the time of the limitation; 
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2dly, Where the commencement of the remainder de¬ 
pends on some matter collateral to the determination of 
the particular estate. * ’ 

In Doe, Lessee of Poor, v. Considine, 6 Wall. 458, 474, 
the court stated: 

“A contingent remainder is where the estate in 

29 remainder is limited either to a dubious and uncer¬ 
tain person, or upon the happening of a dubious 

and uncertain event.” 

In that case the provisions of the will were very similar 
to those of the will in the instant case. There the testator 
created a life estate for his son, and then for the son’s 
wife in case she survived her husband. Upon the decease 
of the son’s wife, in case she survived him, otherwise upon 
the death of the son, the remainder was to pass to the 
son’s children. The will further provided that if the son 
died without leaving issue, the remainder was to go to the 
testator’s sons-in-law. The court held that the devise 
over to the three sons-in-law was an alternative or col¬ 
lateral contingent remainder. If the son had died leaving 
no child surviving him, the remainder would thereupon 
at once have vested and been converted into an absolute 
fee simple estate. The court concluded that in no event, 
except the death of the son without issue, would any in¬ 
terest pass to the sons-in-law. 

Similarly, in the case at bar, the devise and bequest 
to Elizabeth Borman may be regarded as an alternative 
or collateral contingent remainder, in the phraseology of 
the Supreme Court in Doe, Lessee of Poor, v. Considine, 
supra, (P. 473). In no event did the will create any in¬ 
terest for Elizabeth Borman except on the occurrence of 
the specified contingency, namely, the death of both daugh¬ 
ters of the testator without descendants. This contingency 
not having occurred, Elizabeth Borman is not entitled to 
take under paragraph Fifth of the will. 

30 It is argued, however, that the provision for the 
grandchildren contained in paragraph Fourth of 
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the will, is void as contravening the Rule Against Per¬ 
petuities and that, therefore, the corpus of the estate 
should pass to the grand-niece under paragraph Fifth. 
This line of reasoning seems to involve a non seqmtnr. 
Elizabeth Borman is given a contingent remainder, which 
cannot vest except upon the occurrence of the contingency 
upon which it is predicated. This contingency has not 
arisen. Consequently, Elizabeth Borman takes nothing. 
Even if the provision for the grandchildren were void, the 
property cannot pass to Elizabeth Borman. The situa¬ 
tion would merely result in an intestacy as to the prop¬ 
erty covered by the invalid clause. 

The court, therefore, concludes that Elizabeth Borman 
is not entitled to take under the will under any circum¬ 
stances. 

The court will now pass to a consideration of the inter¬ 
ests of the three grandchildren, — Susan Cockrell, Fulton 
Lewis, Jr., and Millard Lewis. The basis of their rights 
is found in paragraph Fourth of the will. This paragraph 
first creates a trust estate for the benefit of the two 
daughters. The two daughters have died. Paragraph 
Fourth continues: . “. . .and in the event of the death of 
either or both, to the use and benefit of their respective 
child or children, the descendants of each child, to take 
the share of the parents should he or she be dead”. Do 
the grandchildren take the corpus of the estate in fee 
simple, or are they to receive only the income for 
31 life? A strictly literal and grammatical construc¬ 
tion of paragraph Fourth would result in giving 
the grandchildren only the income for their respective 
lives. The subject of the entire sentence is the word “ in¬ 
come”, which precedes the clause above quoted. The per¬ 
tinent portions of the provision are: “the income thereof 
. . . shall be equally divided between my two daughters 
. . . and in the event of the death of either or both, to 
the use and benefit of their respective child or children.” 
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“Income” is the subject matter of the disposition, both in 
the first and second clauses just quoted. 

In construing a will, however, the court is not necessa¬ 
rily bound by its strict literal meaning. It is the duty 
and function of the court to endeavor to effectuate the 
intention of the testator insofar as it can be ascertained 
from the instrument itself. In so doing the court may 
depart from the precise literal significance of the phrase¬ 
ology used by him. In order to achieve this end, words 
that are clearly surplusage may be disregarded and words 
not in the document may be inserted. Walker v. Thomas, 
64 App. D. C. 148; Farrer v. Bingham, 68 App. D. C. 93; 
Evans v. Ockerhouser, 69 App. D. C. 285, 290 et seq.; Pyne 
v. Pyne, 81U. S. App. D. C. 11. 

In Farrar v. Bingham, supra, Mr. Chief Justice Groner 
observed (p. 95), that it is the duty of the court if pos¬ 
sible to give effect to the intent of the testator. He added 
that “in order to reach this end, words may be supplied 
and omitted and sentences transposed.” 

In Walker v. Thomas, supra, (p. 149), Mr. Chief Justice 
Groner summarized the applicable principles as follows: 

“The law in this jurisdiction, as well as in all 
32 the States of the United States, is the intention of 
the testator is the basic and fundamental rule in the 
construction of wills, and the intention shall be determined 
by construction of the whole will and not from detached 
paragraphs; and where the intention is apparent, it should 
be given effect — and this is true — even though to do so 
involves the rejection of the literal meaning of particu¬ 
lar words.” 

If paragraph Fourth should be construed literally, and 
the last clause were to be interpreted as giving to the 
grandchildren only the income for life, there would be no 
disposition of the remainder in fee simple, and an intestacy 
would result upon the death of the grandchildren. Mani¬ 
festly, the testator could not have intended such a frustra¬ 
tion. Moreover, it is well settled that in case of doubt 
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.the court will adopt a construction which would avoid an 
intestacy. Accordingly, the court is of the opinion that 
the last clause of paragraph Fourth should read as though 
it were phrased as follows: 

“. . . and in the event of the death of either or both, 
the remainder to the use and benefit of their respective 
child or children. ’ ’ 

In other words, to carry out the obvious intent of the 
testator it is necessary to insert the words “the remain¬ 
der” in the last clause of paragraph Fourth. 

It is obvious upon an examination of the entire will 
that it was the natural desire and the manifest intention 
of the testator to create a life estate for his widow, to be 
followed by life estates for his two daughters, and that 
upon the death of the two daughters, the property should 
pass to the grandchildren. It is not reasonable to 
33 assume that he contemplated the creation of life 
estates for his grandchildren following the life 
estates to his daughters, and that upon the death of the 
grandchildren there should be an intestacy. His inten¬ 
tion is accentuated by paragraph Fifth, in which he made 
provision for the contingency of both daughters dying 
without descendants. In that event, and only in that 
event, the estate was to be diverted to a collateral line. 

There is another reason which would lead the court to 
place the foregoing interpretation on paragraph Fourth. 
.If the will should be interpreted as creating life estates 
for the grandchildren, instead of giving them the corpus 
in fee simple, the provision would violate the Rule Against 
Perpetuities as well as the rule against unlawful restraints 
on alienation. Under the Rule Against Perpetuities an 
estate may vest after any number of lives in being and 
21 years, but no interest is good unless it must vest, if 
at all, not later than 21 years after some life in being at 
the creation of the interest, Gray on Rule Against Per¬ 
petuities (4th Ed.), Sections 190, 201, 216, 217; Restate¬ 
ment of the Law of Property, Section 374; Burdick v. 
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Burdick, 33 F. Supp. 921. A life estate left to a class con¬ 
sisting of persons in being, but which may open and let 
in other members who are not in being at the time of the 
testator’s death, would be obnoxious to the Rule Against 
Perpetuities. This is due to the fact that under such cir¬ 
cumstances the vesting might be postponed beyond lives 
in being and 21 years, Gray, Rule Against Perpetuities 
(4th Ed.) Section 205.2; 11 Columbia Law Review 
34 270. In this case the three grandchildren were alive 

at the time of the testator’s death. It is entirely 
conceivable, however, that other grandchildren might have 
been bom subsequently to that date and, therefore, there 
would have been a possibility as of the date of the testa¬ 
tor’s death that the vesting of the fee simple might have 
been postponed beyond lives in being, if the grandchildren 
were to take only a life estate. 

The literal construction would also be repugnant to the 
prohibition against unlawful suspension of alienation. In 
the District of Columbia, this principle has been enacted 
into statute, which reads as follows (D. C. Code, 1940, 
Title 45, Section 102): 

. . every future estate . . . shall be void in its crea¬ 
tion which shall suspend, or may by possibility suspend, 
the power of absolute alienation of the property, so 
that there shall be no person or persons in being by 
whom an absolute fee in the same, in possession, can be 
conveyed, for a longer period than during the continuance 
of not more than one or more lives in being and twenty- 
one years thereafter.” 

For the reasons just stated if the testator created life 
estates for the benefit of the grandchildren, it would have 
been possible that for a longer period than lives in being 
and 21 years thereafter there might have been no person 
or persons by whom an absolute fee could have been con¬ 
veyed. Naturally, if a will is capable of two constructions, 
one legal and the other bad for remoteness or for illegal 
suspension of alienation, it is a fair presumption that 
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the testator intended to create a valid disposition. Gray, 
Id., Sec. 633. These considerations seem to fortify 

35 the conclusion reached by the court that the corpus 
should be divided at this time, and that each of the 

three grandchildren takes one-third of the corpus in fee 
simple. 

If, however, the literal construction of the will were 
to be adopted, namely, that only life estates are created 
for the benefit of the grandchildren, this provision would 
be void as repugnant to the Rule against Perpetuities and 
violative of the rule against unlawful restraints on aliena¬ 
tion. The reasons for this conclusion have already been 
indicated. In such an eventuality there would be an in¬ 
testacy. It happens, however, that the three grandchil¬ 
dren are also the heirs at law and next of kin of the testa¬ 
tor, and would take by intestacy if they did not take under 
the will. 

The court, therefore, concludes that the corpus should 
be divided at this time and that each of the three grand¬ 
children,— Susan Cockrell, Fulton Lewis, Jr., and Mil¬ 
lard Lewis, — should receive one-third of the corpus in 
fee simple. 

Counsel will submit proposed findings of fact and con¬ 
clusions of law, and a proposed form of judgment. 

Alexander Holtzoff 
United States District Judge 

October 27,1948. 

• • • • 

36 Filed Nov 9 1948 Harry M. Hull, Clerk 

Findings of Fact and Conclusions of Law 

This action having been heard on the petition filed herein 
on the 21st day of April, 1948, by J. Wilmer Latimer, Sub¬ 
stitute Trustee under the last will and testament of James 
H. Saville, deceased, for construction of the will of said 
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decedent and for instructions, and upon the pleadings and 
the other proceedings thereunder, the Court, this 9 day 
of November, 1948, makes the following findings of fact 
and conclusions of law: 

Findings of Fact 

I James H. Saville died testate on December 4, 1914, 
and the pertinent portions of his will, in connection with 
this action, read as follows: 

“THIRD: All the rest, residue and remainder of my 
estate ... I give and bequeath unto my wife, Susan 
Saville, for and during her natural life, . . . 

“FOURTH: Upon the death of my wife, I will and 
direct that my estate shall vest in my son-in-law, Fulton 
Lewis, Esq., as Trustee, and the income thereof, after 
paying the annuities to my sisters, should they still remain 
a charge upon my estate, shall be equally divided between 
my two daughters, for each of their sole and separate use 
and benefit, and in the event of the death of either or both, 
to the use and benefit of their respective child or children, 
the descendants of each child, to take the share of the 
parents should he or she be dead. 

37 “FIFTH: In event of the death of either of 
my said daughters leaving no child or descendants 
surviving, the income shall be paid to the survivor, and 
in event of the death of both daughters without descend¬ 
ants surviving, then the income to be paid to my sisters 
in event of the death of both daughters without descend- 
death of both of my sisters, then the whole of my estate 
shall vest in mv grand-niece, Elizabeth Borman, daugh¬ 
ter of my nephew, Sidney Borman, and her lawful descend¬ 
ants per stirpes , and should be dead leaving no law¬ 
ful descendants, then to Maud Virginia Houston, the 
daughter-in-law of my wife, and her lawful descendants 
per stirpes.” 
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II The three living grandchildren of the deceased-^ 
Susan Lewis Cockrell, Fulton Lewis, Jr., and Millard 
Lewis, children of the testator’s daughter, Elizabeth Sa- 
ville Lewis — together claimed to be entitled to the entire 
corpus at this time as remaindermen, and in the alterna¬ 
tive, claimed that if they were in error in this, that then 
the testator died intestate as to the remainder of the estate 
and that as they are the heirs at law and next of kin of the 
testator, they take by intestacy in the event they do not 
take under the will. 

III The defendant, Elizabeth Borman Muller (for^ 
merly Elizabeth Borman), a grand niece of the deceased, 
claims the entire estate under the FIFTH provision of the 
will. 

IV The testator’s wife, Susan Saville, who was given 
by the will an estate for life, died in 1922; each of the 
two daughters of the deceased, Catherine Saville Macatee 
and Elizabeth Saville Lewis, who were his only children, 
then became beneficiaries of the one-half of the income 
for life; Catherine Saville Macatee died without issue in 
1933, and thereupon Elizabeth Saville Lewis became en¬ 
titled to the entire income for her life; Elizabeth Saville 
Lewis died in March, 1948, leaving the three children 
above-mentioned, i. e., grandchildren of the testator; all 
of these grandchildren were in esse when the testator 
made his will and when he died. 

V The facts set forth in the Stipulation heretofore 
filed herein are hereby adopted and made part of these 
findings. 

VI The Fifth paragraph of the will provides that in 
the event of the death of both daughters without de- 

38 scendants surviving, the remainder of the estate 
shall go to the grand niece, Elizabeth Borman (now 
Elizabeth Borman Muller). This contingency was a con¬ 
dition precedent to the right of the grand niece to take 
under the will; the condition has not been fulfilled since 
one of the testator’s daughters, Elizabeth Saville Lewis, 
died leaving issue. 
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VII Elizabeth Borman Muller is not entitled to take 
under the will under any circumstances. 

VIII It was the intention of James H. Saville to die 
testate as to all of his property and it was his intent to pro¬ 
vide for his grandchildren after the demise of his widow 
and of his own children; accordingly, the last clause of 
paragraph Fourth should read as though it were phrased 
as follows: 

“• * * and in the event of the death of either or both, 
the remainder to the use and benefit of their respective 
child or children.” 

The remainder of the estate, corpus and income accrued 
since the death of the last life tenant, should now be 
distributed, and each of the three grandchildren, Susan 
Lewis Cockrell, Fulton Lewis, Jr., and Millard Lewis, 
should receive one-third thereof, absolutely and in fee 
simple, as tenants in common. 

IX If, however, the literal construction of the will 
were to be adopted, namely, that only life estates were 
created for the benefit of the grandchildren, such provision 
would be void as repugnant to the rule against perpetui¬ 
ties and violative of the rule against unlawful restraints 
on alienation; in such an eventuality there would be an 
intestacy, and as the three grandchildren are the heirs at 
law and next of kin of the testator, they would take by 
intestacy if they did not take under the will. 

Conclusions of Law 

1. The interest devised under the Fifth paragraph of 
the will to the testator’s grand niece, Elizabeth Borman 

Muller, was a contingent remainder; the contingency 
39 was a condition precedent to the right of the grand 
niece to take under the will; the condition has not 
been fulfilled, since one of the daughters died leaving 
issue, and therefore, the defendant, Elizabeth Borman 
Muller, is not entitled to take under the will. 

2. It is the duty and function of the court to endeavor 
to effectuate the intention of the testator, and in order 
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to achieve this end, words not in the document may be in¬ 
serted; if the Fourth paragraph be construed literally 
as giving to the grandchildren only the income for life, 
there would be no disposition of the remainder in fee 
simple and intestacy would result; that it is clear that 
the testator could not have intended such a frustration. 
The court concludes as a matter of law that the last 
clause of paragraph Fourth should read as though it 
were phrased as follows: 

“• * # and in the event of the death of either or both, 
the remainder to the use and benefit of their respective 
child or children.” 

The entire corpus, together with income, should now be 
distributed, and each of the three grandchildren, Susan 
Lewis Cockrell, Fulton Lewis, Jr., and Millard Lewis, are 
entitled to an undivided one-third thereof, absolutely and 
in fee simple, as tenants in common. 

3. If the literal construction of the will were adopted, 
namely, that only life estates were created for the de¬ 
scendants of her daughters, such provision would be void, 
and there would be an intestacy, and as the three above- 
named grandchildren are the sole heirs at law and next 
of kin of the testator, they would take by intestacy. 

Alexander Holtzoff 
Judge 

Approved as to form. 

J. Wilmer Latimer 
J. Wilmer Latimer, Substitute 
Trustee u/w James H. Saville. 

William T. Hannan 
William T. Hannan, Atty. for 
defendant Elizabeth Borman Muller. 

Arthur J. Hilland 
Arthur J. Hilland 
Guardian ad Litem. 

Francis W. Hill 

• • • • 
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40 Filed Nov 9 1948 Harry M. Hull, Clerk 

• Judgment Construing Will and Instructing 

Trustee 

Upon consideration of the Petition of J. Wilmer Lati¬ 
mer, substitute trustee under the last will and testament 
of James H. Saville, deceased, heretofore appointed and 
qualified herein in the place and stead of Fulton Lewis, 
deceased, for the construction by this Court of the last 
will and testament of said James H. Saville, dated De¬ 
cember 18th, 1911, and also upon consideration of the 
answers to said petition of certain of the adult respond¬ 
ents and of the guardian ad litem of the infant respond¬ 
ents, and of the stipulation filed herein on the 27th day 
of October, 1948, and it appearing to the Court that all 
facts relevant to the matters now in issue in this pro¬ 
ceeding have been agreed to by the parties either by 
admissions contained in their respective answers or in 
the aforesaid stipulation, and that judgments by default 
have heretofore been duly entered against each of the 
other respondents all of whom are of full age; 

IT IS BY THE COUKT, THIS 9 DAY OF NOVEM¬ 
BER, 1948, ADJUDGED AS FOLLOWS: 

1. That Elizabeth Borman Muller, nee Elizabeth Bor¬ 
man, was devised and bequeathed a contingent remainder 
only in said testator’s estate; that such contingency did 
not arise or occur, and, therefore, said Elizabeth Borman 
Muller is not entitled to testator’s estate in remainder or 
to any part thereof. 

41 2. That the defendants Susan Lewis Cockrell, 
Fulton Lewis, Jr., and Millard Lewis, all of whom 

are children of the testator’s daughter, Elizabeth S. Lewis, 
who died on March 24, 1948, are each entitled as sole re¬ 
maindermen to have and take absolutely and in fee simple, 
as tenants in common, one-third of the testator’s estate in 
remainder, both real and personal, including the net in¬ 
come accrued therefrom since the last mentioned date, 
after deducting therefrom the costs and expenses incident 
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to this proceeding and to the distribution of the estate, 
and reasonable compensation to Arthur J. Hill and, guard¬ 
ian ad litem, and to J. Wilmer Latimer, the aforesaid sub¬ 
stitute trustee, to be hereafter fixed by the court. 

3. That said substitute trustee shall promptly prepare 
and file herein both his final account and report under 
Rule 22 of this Court. 

Alexander Holtzoff 
Judge 

Approved as to form: 

J. Wilmer Latimer 
J. Wilmer Latimer 
Substitute Trustee u/w 
James H. Saville. 

William T. Hannan 
William T. Hannan 
Attorney for defendant 
Elizabeth Borman Muller. 

Arthur J. Hilland 
Arthur J. Holland 
Guardian ad litem. 

Francis W. Hill 

• • • • 

42 Filed Dec 6 1948 Harry M. Hull, Clerk 

Notice of Appeal 

: Notice is hereby given this 2nd day of December, 1948, 
that defendant, Elizabeth Bowman hereby appeals to the ; 
United States Court of Appeals for the District of Co¬ 
lumbia from the judgment of this Court entered on the 
9th day of November, 1948, in favor of plaintiff against 
said defendant. • . . > .• . ' 

Austin F. Canfield 

Austin F. Canfield 14 v , 

William T. Hannan 

WilliamT.Hannan ... 

Attorneys for defendant,..., ; ., 
Elizabeth Borman , - 

; . 637 Woodward Building,. 

Washington 5, D. C. 
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JUBISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the District 
Court of the United States for the District of Columbia 
entered pursuant to Findings of Fact and Conclusions of 
Law made by that Court in response to a petition by appel¬ 
lees for a construction of a will and for directions as to the 
distribution of the costs. The jurisdiction of the Court 
below is supported by Title 11, Section 305, 306 and 504, 
D. C. Code 1940. This Court’s jurisdiction is founded on 
Title 17-101, D. C. Code, 1940. 
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STATEMENT OF THE CASE 

The Testator, a lawyer, who died on December 4th, 1912, 
left a will which in substance, after providing annuities 
for two of his sisters, set up a life estate of the residue to 
his widow. Following the termination of the life estate he 
vested his estate in his son-in-law as Trustee, in the lan¬ 
guage as follow’s: 

“FOURTH: Upon the death of my wife, I will and 
direct that my estate shall vest in my son-in-law, Ful¬ 
ton Lewis, Esq. as Trustee, and the income thereof, 
after paying the annuities to my sisters, should they 
still remain a charge upon my estate, shall be equally 
divided between my two daughters, for each of their 
sole and separate use and benefit, and in the event of 
the death of either or both, to the use and benefit of 
their respective child or children, the descendants of 
each child, to take the share, of the parents should he 
or she be dead. ,, 

“FIFTH: In event of the death of either of my said 
daughters leaving no child or descendant surviving, 
and in event of the death of both daughters without 
descendants surviving, then the income to be paid to 
my sisters in equal shares, or all to the survivor, and 
upon the death of both of my sisters, then the whole 
of my estate shall vest in my grand-niece, Elizabeth 
Borman, daughter of my nephew Sidney Borman, and 
her lawful descendants per stirpes , and should she be 
dead leaving no lawful descendants, then to Maud Vir¬ 
ginia Houston, the daughter-in-law of my wife, and 
her lawful descendants per stirpes.” 

No testimony was taken, offered or introduced into the 
record by any party to the proceedings. A stipulation as 
to the essential vital statistics, constitutes the only ex¬ 
trinsic facts before the Court. It appears therefrom that 
the two daughters and all other prior persons mentioned 
have now died, one leaving three children, the other none; 
and both at the date of the execution of the will, and at his 
death, each of the three now living grandchildren, Susan L. 
Cockrell, Fulton Lewis, Jr. and Millard Lewis, constituted 
the only grandchildren of testator. 
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The substituted trustee (the son-in-law having died prior 
to the daughters) sought directions as to the time and man¬ 
ner of distribution of the corpus. 

The Court below found and concluded the interest of the 
grand niece to be a contingent remainder, based upon a 
condition precedent that was not fulfilled and that the 
grand niece therefore took nothing. Further that, by lit¬ 
erally construing the provisions there was a gift of income 
only to the grandchildren and no disposition of the re¬ 
mainder which would result in simple intestacy; that that 
could not have been the testator’s intention; that the words 
“the remainder” should be added to the provision for the 
grandchildren; and therefore the grandchildren take the 
whole estate. Finally that if only life estates were created 
for descendants of the daughters the provision is void; in¬ 
testacy results; and the three grandchildren would take the 
whole estate as heirs at law and next of kin. 

The grandniece appeals from the judgment entered upon 
the Findings of Fact and Conclusions of Law. 

STATUTES 

§ 45-102 (25:112). PERPETUITIES — EXCEPTING 
CHARITABLE USES. 

Except in the case of gifts or devises to charitable uses, 
every future estate, whether of freehold or leasehold, 
whether by way of remainder or without a precedent estate, 
and whether vested or contingent, shall be void in its crea¬ 
tion which shall suspend, or may by possibility suspend, the 
power of absolute alienation of the property, so that there 
shall be no person or persons in being by whom an absolute 
fee in the same, in possession, can be conveyed, for a 
longer period than during the continuance of not more than 
one or more lives in being and twenty-one years thereafter. 
(Mar. 3, 1901, 31 Stat. 1351, Ch. 854 § 1023). 
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STATEMENT OP POINTS 

The Court below erred in construing the will in question 
so as to vest the entire estate in the three living Grandchil¬ 
dren of the testator and in failing to construe said will so 
as to vest the whole or a portion of said estate in the appel¬ 
lant, Elizabeth Borman. 

SUMMARY OF ARGUMENT 

The appellant maintains: 

1. The will contains a clear direction that a remainder 
should vest in the appellant. 

2. The interest of the appellant is a vested remainder. 

3. The appellant contends that the interest in the 
Grandchildren appellees is void, since it violates Title 45, 
Sec. 102 of the D. C. Code. 

4. The will in question is invalid only as to the interests 
which the testator attempted to devise to the Grand¬ 
children. 


ARGUMENT 
POINT I 

The Direction Contained in the Will, Vesting a Re¬ 
mainder in Appellant, Should Be Followed. 

Paragraph “FIFTH” of the will contains the only ref¬ 
erence anywhere in the will to disposition of the corpus. 
Appellant contends separate sequences are provided for, 
first: in the event of the death of either of the testator’s 
children having no descendants, the disposition of the in¬ 
come, and then provides for the disposition of the corpus; 
second: in the event of the death of both of the testator’s 
children having no descendants, the disposition of the in¬ 
come, and then provides for the disposition of the corpus. 
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This language follows what appears to be the general 
plan of the testator, of ultimately dividing the estate into 
two shares — each share to follow the line of each of the 
two daughters. Clearly as long as either daughter lived 
the entire income from both shares was payable to such 
surviving daughter. The wording of paragraph 
“FOURTH” as clearly shows that it was the intention of 
the testator that their respective children receive the share 
of their mother only. 

No consideration of this construction appears to have 
been given by the Court below, in as much as in the several 
instances in the opinion, where reference is made to the 
interest of the appellant, the court assumes that by the 
words used in paragraph “FIFTH” there is mentioned 
only the death of both daughters without descendants omit¬ 
ting any reference to the words used in paragraph 
“FIFTH” and paragraph “FOURTH” in connection with 
the death of either of the daughters without descendants. 

Paragraph “FOURTH” contains no disposition at all of 
anything but income. The language used is clear, explicit 
and unequivocal. Particularly, is this so, when it is borne 
in mind that the testator was a lawyer. 

The phraseology used is familiar, normal and widely 
used by competent draftsmen. The technical words used 
must therefore be presumed to have been used in their 
technical sense. 

Significantly, other than for a minor immediate bequest 
of principal to each of the grandchildren (which shows the 
testator to have had them in mind for that type of bequest) 
contained in paragraph “FIRST” of the will, no where 
within the four comers of the instrument does an intent 
appear, or is any language expressly used, to have the 
grandchildren receive anything but income. 

If there is one thing obvious in the will as to the testa¬ 
tor’s intention, it is that he wanted primarily to control. 
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provide for, and dispose of income of the estate. This is 
borne out by the provision set up with respect to income, 
e-g., 

the annuities to his two sisters. — 
the life estate to his wife. — 
the trust during his daughters’ lives. — 
the attempted continuation of the trust of each daugh¬ 
ter for the lives of the respective descendants of each 
daughter. 

Appellant contends that the result of inserting the words 
“the remainder” in the last clause of paragraph 
“FOURTH” does violence to both the letter and intent 
manifestly apparent; that the clearest intent of the testator 
is drawn from his very omission of such words, or any 
others, that even hint at a disposition of anything but in¬ 
come in paragraph “FOURTH” or anywhere else in the 
will, except the direction vesting the whole of his estate 
in appellant. 

Appellant further contends that in any case the 
provision for her became operative upon the death of either 
of the daughters without descendants. The condition prece¬ 
dent has been fulfilled. Literally however, the will vests 
the estate in her by its language, if strictly construed, 
without reference to, or predicated upon any contingency. 
Certainly it is not obvious upon the examination of the 
entire will that the property was to pass to the grand¬ 
children on the death of the two daughters. 

POINT n 

Appellant Had a Vested Interest in the Remainder. 

Literally interpreted the time of the vesting of appel¬ 
lants interest is as specifically set forth “upon the death 
of both of my sisters, then the whole of my estate shall 
vest in my grand niece, Elizabeth Borman, daughter of 
my nephew, Sidney Borman . . .”. Both of Testator’s 
sisters died prior to either of the daughters, and admit- 
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tedly enjoyment or possession of appellant’s interest was 
to be deferred dnring the lives of the daughters. Even 
though such possession was contingent upon her sur¬ 
vival of the daughters, it does not follow that that con¬ 
stitutes her interest to be a contingent remainder. 

In 

Matter of Watson, 262 N. Y. 284,186 N. E. 787 

it was held that a remainder is vested where there is a 
person in being who would have an immediate right to 
possession on the termination of all intermediate estates. 

All of the authorities cited in the opinion below fully 
support, as therein quoted, the proposition that upon the 
death of the intervening lives the appellant’s interest 
becomes vested. The only uncertainty, even assuming the 
interest to have been contingent during the lives of the 
intervening beneficiaries of income, i. e., because she 
may not have survived them, is removed upon the hap¬ 
pening of the event, and her interest becomes vested if 
she survives. 

The opinion herein cites 

Doe, Lessee of Poor v. Considine, 6 Wall 458, 18 Law 

Ed. 869 

stating that it is based upon facts very similar to the 
instant case. 

The Court below has overlooked the one major factor 
that distinguishes the instant case, in that in the cited 
case an alternative remainderman is named. In the in¬ 
stant case there is, up to this time, no alternate remain¬ 
derman. All preceding interests are beneficiaries of in¬ 
come only. The only alternate remainders contained in 
the will are the appellant, her descendants. However 
that issue is not before the court, as that question did 
not, of necessity, arise. 
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It is further submitted that all of the many and varied 
lines of cases in which the question of a contingent re¬ 
mainder is raised are all distinguishable from the instant 
case. Here there is no question before the court as to 
which of alternate remaindermen succeed. 

If the grant of income for the life of the grandchildren 
is void as against the Statute of Perpetuities, as it very 
clearly is, no question arises as to which of alternate 
remaindermen take. 

Thus the quotation from Feame, On Contingent Re¬ 
mainders y (p. 3) specifically excepts a preceding trust 
estate in setting forth those which are so uncertain as to 
render the remainder contingent. All intervening estates 
in the instant case are precisely trust estates. 

Nor is the appellant’s interest limited to either a dubi¬ 
ous and uncertain person (at any time after the death of 
the daughters) or upon a dubious or uncertain event , 
(as this, all authorities agree, does not refer to the death 
of an intervening beneficiary.) Further in the familiar 
language quoted to 

“. . . A for life, and in case B survives him, then 
with the remainder to B in fee; here B is a certain 
person, but the remainder to him is a contingent 
remainder, depending upon a dubious event, the un¬ 
certainty of his surviving A. During the joint lives 
of A and B it is contingent; and if B dies first, it 
can never vest in his heirs, but is gone forever; but 
if A dies first, the remainder to B becomes vested.” 

in the instant case, A (the daughters) having died first, 
the remainder becomes vested in appellant. 
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POINT m 

The Attempt to Continue the Trust During the Lives of 
the Grandchildren Is Void, and No Where in the Will Does 
the Intention to Create Remainders for Them Appear. 

The direction to continue the trust, to the use and bene¬ 
fit of the respective children of the daughters, and de¬ 
scendants, violates the Rule against Perpetuities and the 
rule against lawful restraints on alienation. 

(D. C. Code, 1940 Title 45, Section 102): 

“. . . every future estate . . . shall be void in its 
creation which shall suspend, or may by possibility 
suspend, the power of absolute alienation of the 
property, so that there shall be no person or persons 
in being by whom an absolute fee in the same, in pos¬ 
session can be conveyed, for a longer period than dur¬ 
ing the continuance of not more than one or more 
lives in being and twenty-one years thereafter.” 

It is well settled that a life estate left to a class con¬ 
sisting of persons in being, where the possibility exists 
that there may be others not in being, is void. It is the 
possibility that controls not the event. 

Restatement of the Law of Property Section 374. 

Burdick v. Burdick, 33 F. Supp. 921. 

Morton Trust Co. v. Sands, 122 A. D. 698 (aff’d 95 
N. Y. 28) 47 Am. Rep. 1 

The Court below appears to be of the opinion that the 
language here used admits of no other construction. How¬ 
ever, by reasoning, which appellant submits confuses cause 
and effect, the Court below comes to the conclusion that 
since the provision is invalid this results in intestacy; 
that the testator could not have intended intestacy; ergo, 
a construction should be adopted which avoids intestacy. 
The net result being to hold the provision valid. To 
accomplish this, it then becomes necessary to make it a 
bequest of principal and this requires adding words, dia- 
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metrically opposed to the meaning of the wording used. 
Then and only then are alternate remaindermen created. 

It is conceded that the grandchildren are natural objects 
of the testator’s bounty, and as such, under the canons 
of construction, as between the two would take prece¬ 
dence over a grandniece. This however, is exactly that, 
a canon of construction. It does not justify the rewrit¬ 
ing of the will. Upon the record here, no testimony is 
before the Court from which inferences may be drawn. 
There are no extraneous facts of fortune, family and 
affections to furnish the foundation for the scheme which 
testator had in mind, and which disclose and define its 
purposes. 

Appellant urges that if the judicial conscience of the 
Court below was in doubt it should not have presumed 
such facts to have been favorable to either party. 

Without resort to extraneous proofs, it is impossible 
to find any intent in the will to create remainders for 
the grandchildren. 

As the named remainderman, the intervening bequest 
being invalid, the appellant should take the whole estate. 

Kalish v. KaUsh, 166 N. Y. 375,56 N. E. 917 

Hafner v. Hafner, 62 A. D. 316 (af’d 171 N. Y. 633), 63 
N. E.1117 

Goldsborough v. Martin, 41MD 488,501 

Under the theory of the acceleration of remainders, 
which does not seem to have been directly passed upon 
in this jurisdiction, the void part of a will only should 
be deleted and the remainder effected immediately. Such 
theory which has been adopted in most jurisdictions, if 
adopted here, would be applicable. 

Kalish v. Kalish, supra. 

Matter of Terwilligar, 135 Misc. 170,185. 
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In the latter case it was said: 

“In so far as her will is in violation of the Statute 
her intention cannot be carried out, but a court of 
equity, in the exercise of its discretion, has the power 
to carry out the intention of the Testatrix as disclosed 
by her will, so far as it is not violative of the Statute.” 

POINT IV 

The Intent of the Testator Can Be Gathered From the 
Will; If, However Such Intent Is Invalid, It Is Invalid 
Only to the Extent Created. 

The Court’s attention is drawn to the difference in the 
wording used. The testator carefully and properly used 
the words “In the event of” when referring to deaths 
as a basis for selecting successive life beneficiaries. When, 
however, he first vested title (in his trustee) he uses the 
word “upon”; and when he for the second time states 
that he vests title to his estate, he again uses the word 
“upon”. While the specific words used are, of course, 
not paramount, they are indicative of intent. There can 
be no question as to the meaning of “vest”; and “upon”, 
certainly refers to, and is a word of time. 

Bergnumn v. Lord, 194 N. Y. 74,86 N. E. 828 

Appellant contends that this shows a plain and clear 
intent that the vesting mentioned is not dependent upon, 
or conjunctive with, the preceding conditions. Both pre¬ 
ceding clauses are introduced by, and conditioned upon, 
events, and are so worded. 

Bearing in mind testator’s manifest intention, and his 
specific directions, and to which there is not even the pos¬ 
sibility of a question, that the grandchildren if any, would 
be the recipients for life of the income of their mother, 
no other conclusion is possible. Viewed in that light, 
and it ought to be, nothing is missing for a clear, orderly 
and complete distribution of the entire estate. It could 
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hardly be more clear, within the limits of written language, 
that the intention of the testator is, so far as the will is 
written, to eventually vest the remainder. Specifically 
and by name, if she survives, it is in the appellant. 

It is only when the obvious invalidity of the provision 
for the grandchildren is granted, that it becomes neces¬ 
sary to do other than read the words set forth, to ascer¬ 
tain the intention of the testator. Where, as here the 
testator did not fail to name the remainderman, should 
the court then, attempt to rewrite the will, naming and 
substituting, such remaindermen as it thinks the testator 
ought to have named under those circumstances? It is 
submitted that the answer must be negative. 

The intention of the testator is absolutely plain, unless 
the disinheritance of the grandchildren’s right to income 
by operation of law is considered so grave an injustice, 
that such declared intention could not, under any circum¬ 
stances, have been the testator’s intent. This is highly 
speculative, and cannot be justified within the four cor¬ 
ners of the wilL 

The testator has unequivocably shown his intention, of 
vesting the remainder of his estate in his grand niece. 
Concededly, if Elizabeth Lewis, had left no children upon 
her death in March of 1948, the appellant was then, and 
now would be, entitled to the whole of the estate. 

It is submitted that, if the estate of the grandchildren 
is eliminated by operation of law, there is an apparent, 
but no real distinction. 

Appellant urges, that even if the resultant cutting off 
of the grandchildren’s interest is found by construction 
to be a sufficient basis for holding that it was the testa¬ 
tor’s intent to give them an interest in the principal 
estate, the same reasoning which must necessarily be relied 
upon to support that construction, leads as well and as 
inevitably, to the parallel conclusion that as to the share 
of the daughter who did die without issue, appellant must 
succeed. 
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There is a clearly expressed intent that the grandchil¬ 
dren receive only to the extent of their mother’s share. 

Appellant’s position is sharply brought into focus upon 
this point, if the effect of the addition of the inserted 
words urged by respondents, and adopted by the Court 
below, is considered. 

As now rephrased, it reads as follows: 

. . and the income thereof . . . shall be equally 
divided between my two daughters, for their sole 
and separate use and benefit, and in the event of 
the death of either or both, (the remainder) to the 
use and benefit of their respective child or children.” 

The judgment entered herein is inconsistent therewith. 

Giving effect to all of the provisions, as rephrased, the 
grandchildren are thereby entitled to one-half of the 
estate, as they are then entitled to the share of their 
respective parent. 

There has been, and there could be no, dispute that the 
daughters had a right to income only. It follows that 
even with the additional words in paragraph “FOURTH”, 
—paragraph “FIFTH” contains no directions under 
which the whole of the remainder is directed to vest in 
the grandchildren. No where can these words be inserted 
in the “FIFTH” paragraph to bring about that result. 
An attempt to do so makes vividly clear the intent of the 
testator. That intent was to give his grand niece, at 
least the share of either daugher not leaving children, i. e., 
one-half. 

Further, again adopting the findings and conclusions 
and the theory of the Court below, with respect to the 
possibility of intestacy, the result would be a partial in¬ 
testacy only. Even if such findings and conclusions be 
affirmed, the life estate created is only to the extent of 
that half descending through Elizabeth Lewis. In that 


eventuality, if it is invalid, it can only be invalid to the 
. extent created. The three grandchildren take under such 
•/theory but one-half of the estate, as the heirs at law and 
next of kin of the testator, since the life estate atempted 
to be created is to the use and benefit of the respective 
children of the daughters, i. e. one-half. 

Respectfully submitted, 

Austin F. Canfield 
William T. Hannan 
Woodward Building 
Washington, D. C. 
Attorneys for Appellant. 

Of Counsel 
Herbert W. Ziegler 












